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Supreme  #otirt  of  |3cnusnluania, 


St.  Clair's  Heirs,  ~) 

vs.  >  Westmoreland  County. 

Shale  &  Kennedy,  ) 

Ejectment  for  a  certain  tract  of  land  in  Ligonier  Town- 
ship.    Plea  not  guilty. 

27th  May,  1851,  tried,  and  verdict  for  Defendants. 


The  Plantiffs  in  this  case  are  the  heirs  at  law  as  well 
of  Gen.  St.  Clair,  as  of  Capt.  Bayard.  Capt.  Bayard 
settled  on  the  land  as  early  as  1785,  and  continued  to  re- 
side there  with  his  wife  till  within  a  short  time  of  his 
death,  when  his  house  was  burned  down;  after  that  he 
was  taken  to  the  house  of  Murray  St.  Clair,  where  he  died  in 
1798.  During  the  time  Bayard  lived  there  he  made  con- 
siderable improvements.  After  his  death  the  neighbors 
rebuilt  the  house  for  his  widow,  and  she  continued  in  the 
possession  till  she  died,  in  1816.  At  the  time  of  her 
death  she  had  a  tenant  on  the  land  by  the  name  of  Gray, 
who  continued  on  till  he  died,  in  1822,  and  his  family  con- 
tinued there  till  1829,  when  the  agent  of  Gen.  O'Hara 
got  the  possession  from  them,  and  gave  them  another  house 
to  live  in.  Capt.  Bayard  died  intestate,  and  without  issue. 
Gen.   St.   Clair,  who  was  married  to  his  sister,  died   in 


1818,  leaving  the  present  Plaintiffs  his  heirs  at  law,  who 
are  also  the  children  of  his  wife,  Capt.  Bayard's  sister. 
The  Defendants  contend  that  the  title  to  the  land  was 
in  Gen.  St.  Clair,  and  by  virtue  of  a  Sheriff's  sale  became 
vested  in  Gen.  O'Hara,  then  landlord.  To  sustain  the 
claim  on  the  part  of  the  Plaintiffs,  pi  oof  of  the  facts  before 
referred  to  were  given.  The  Defendants, to  makeouttheir 
defence  gave  in  evidence  location  in  the  name  of  Shadrich 
Muchmore,  dated  3d  April,  1769,  survey  5th  November, 
1770,  No.  2263.  The  record  of  ejectment,  No.  131. 
April  Term,  1774,  Arthur  St.  Clair  vs.  Timothy  Turnout, 
an  judgment  thereon;  5  Hab.Fa.  to  Oct.  Term,  1779.  He 
also  shewed  the  record  of  a  judgment  against  St.  Clair,  in 
favor  of  O'Hara,  for  $140.00,  entered  15th  May,  1797,  re- 
vived in  1803,  and  1806,  and  1809.  Several  tracts  of 
land  belonging  to  St.  Clair  were  sold,  and  O'Hara  pur- 
chased. ^*ln  1810,  the  land  in  dispute,  it  is  alleged,  was 
likewise  sold,  and  O'Hara  purchased.  The  fact  that  the 
tract  in  dispute  was  ever  sold,  was  denied  by  the  Plaintiffs' 
Counsel.  Neither  party  showed  any  title  by  conveyance 
from  any  person.  The  Plaintiffs  claimed  under  the  statute 
of  limitation  as  heirs  of  Capt.  Bayard.  The  Defendants 
alleged  that  Bayard  was  holding  under  St.  Clair,  and  if 
such  was  the  fact,  the  title  of  St.  Clair  passed  to  Gen. 
O'Hara  by  Sheriffs'  sale.  They  offered  in  evidence,  to 
sustain  this  part  of  their  defence,  the  declaration  of  Mrs. 
Bayard,  made  after  the  death  of  her  husband,  and  after  the 
title  of  Byard  would  have  been  good  under  the  statute  of 
limitations.  The  Plaintiff's  Counsel  objected  to  this  evi- 
dence, and  a  bill  of  exceptions  was  sealed. 
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CHARGE  OF  THE  COURT. 

This  is  an  action  of  Ejectment  to  recover  the  possession 
of  a  tract  of  land,  containing  328  acres  in  Ligonier  town- 
ship, Westmoreland  County. 

The  Plaintiffs  claim  title  as  heirs  at  law  of  Capt.  Bayard 
and  his  wife,  and  also  of  Gen.  Arthur  St.  Clair. 

The  defendants  claim  under  title  derived  from  Gen. 
Arthur  St.  Clair. 

The  plaintiffs  have  shown  possession  in  Capt.  Bayard 
from  an  early  period  1786,  7  or  8.  He  continued  in  pos- 
session several  years,  how  long  precisely  does  not  appear, 
when  upon  the  cabin  in  which  he  resided  having  been 
burned  he  left  the  tract  in  the  actual  possession  of  a  man  by 
the  name  of  Shannon.  Soon  after  Capt.  Bayard  removed 
from  the  place  he  died,  and  shortly  after  his  death  his 
widow  returned  to  the  tract  where  she  remained  until  A.  D. 
1816,  being  previously  rented  to  Thomas  Gray,  who  con- 
tinued until  July  1822,  at  which  time  he  died,  leaving  two 
daughters  in  possession,  who  left  in  1829,  since  which  it  has 
been  occupied  by  the  tenants  of  O'Hara's  heirs. 

Defendants  claim  through  Gen.   St.   Clair,  and  without 
particularly  tracing  the  title  from  the  proprietary  govern- 
ment, we  may  safely  assume,  that  in  A.  D.  1779,  the  tract 
in  dispute    belonged  to  Gen.  St.  Clair. 
The  allegations  of  the  Plaintiffs  are, 

1st.  That  the  title  was  lost  by  force  of 'the  statute  of 
limitations,  and  became  vested  in  Mrs.  Bayard,  and'  upon 
her  death  it  passed  to  them. 

2d.  That  if  the  title  was  not  thus  lost,  Gen.  St.  Clair 
died  seized  of  it,  and  it  descended  to  them  as  his  heirs  at 
law. 

The  Defendants  allege  that  the  title  was  not  divested 
by  the  statute  of  limitations;  that  it  continued  in  Gen.  St. 
Clair  until  the  29th  Dec.  A.  D.  1809,  when  by  virtue  of  the 
Sheriff's  sale  and  deed,  it  passed  to  Gen.  O'Hara. 


The  first  question  to  which  the  attention  of  the  jury  is 
directed  is  this, 

Did  Capt.  Bayard,  or  his  Twife,  (afterwards  widow)  or 
both  acquire  title  to  this  tract  by  force  of  the  statute  of 
limitation? 

In  order  to  do  this  there  must  have  been  an  open,  noto- 
rious, adverse  possession  by  them,  or  either  of  them,  or 
those  holding  for  them,  or  either  of  those,  or  claiming  un- 
der them  for  a  period  of  21  years. 

Was  this  possession  adverse  and  hostile  to  the  title  of 
Gen.  St.  Clair  or  Gen.  O'Hara  for  a  period  of  21  years? 

A  material  enquiry  is  as  to  the  character  of  the  original 
entry,  whether  in  subjection  to  the  title  of  Gen.  St.  Clair 
or  otherwise. 

(Here  the  evidence  bearing  upon  this  question  was  re- 
capitulated to  the  jury.) 

Under  this  proof  how  stands  the  fact?  Did  Mr.  and 
Mrs.  Bayard  claim  this  land  as  their  own  ?  Did  they  ori- 
ginally enter  with  the  consent  of  Gen.  St.  Clair,  and  re- 
main with  his  permission,  and  that  of  Gen.  O'Harra  (after 
the  Sheriff's  sale,)  recognizing  the  legal  title  to  be  in  them. 
If  the  latter  enquiry  truly  represents  the  condition  of  things 
the  plaintiff's  claim  under  Mrs.  Bayard  would  fall  to  the 
ground,  but  if  the  possession  was  an  adverse  one,  the  next 
question  is,  to  what  extent  does  it  give  title  to  the  plaintiffs? 

Was  there  a  designation  of  boundaries  embracing  the 
entire  tract  in  dispute  as  a  claim  to  the  lines  of  the  tract,  and 
were  the  usual  acts  of  ownership,  (such  as  taking  timber 
for  building,  fencing  and  fire  wood,  and  clearing,  from  time 
to  time,)  exercised  over  the  entire  tract  for  a  period  of  21 
years,  up  to  the  time  of  the  death  of  Mrs.  Bayard  in  A.  D. 
1816,  including  the  continuance  of  the  possession  of  her 
tenants  after  her  decease. 

If  so,  the  plaintiffs  have  shown  a  sufficient  title  to  enable 
them  to  recover  the  entire  tract  in  dispute,  but  if  the  jury 


find  that  the  possession  was  not  adverse  for  a  period  of  21 
years,  (including  the  time  the  tenants  were  in  possession,) 
or  that  the  boundaries  were  not  designated,  and  they  are 
unable  to  locate  the  actually  improved  or  enclosed  portion 
of  the  tract;  this  branch  of  the  plaintiff's  case  would  fail, 
and  it  then  becomes  necessary  to  enquire  how  the  St; 
Clair  title  stands. 

Did  it  pass  by  the  Sheriff's  sale  to  Gen.  O'Hara? 

It  is  contended  by  the  plaintiff's  that  this  tract  was  not 
levied  upon,  but  that  the  Fairfield  tract  was  twice  sold. 

The  levy  is  upon  a  tract  containing  300  acres  more  or 
less,  adjoining  George  Edgar  and  others,  and  sold  for  seven 
hundred  and  fifty  dollars. 

The  Forge  tract,  is  described  as  300  acres,  part  in 
Fairfield,  and  part  in  Donegal,  adjoining  George  Edgar, 
Fox's  large  survey,  and  Loyalhanna  Creek.  Sold  for 
$2,900. 

It  is  in  evidence,  that  it  was  at  one  time  supposed,  that 
the  Muchmore  and  the  Edgar  tracts  adjoined,  but  upon  an 
accurate  survey  being  had,  it  was  ascertained  that  there 
was  a  small  strip  of  vacant  land  between  the  two  tracts, 
not  more  than  a  rod  in  width  at  one  place.  The  Fairfield 
tract  adjoined  the  Edgar  tract. 

It  is  for  the  jury  to  say,  whether  it  was  the  Muckmore 
or  the  Forge  tract  that  was  sold  for  $750  in  Dec.  A.  D. 
1809.  But  if  they  believe  that  the  imperfect  manner  in 
which  the  levy  was  made  by  the  Sheriff  arose  from  the 
general  and  vague  description  given  by  Gen.  St.  Clair,  and 
that  description  would  apply  to  either  tract,  thus  leaving  it 
doubtful  from  the  record  which  tract  was  sold,  and  the 
plaintiff  chose  to  apply  the  levy  and  sale  to  the  Muchmore 
tract,  afterwards  levied  upon  and  sold  the  Forge  tract 
for  a  much  larger  sum,  the  proceeds  of  both  sales  applying 
to  the  extinguishment  of  the  judgment  against  Gen.  St  Clair, 
accompanied  by  undisputed  possession  of  nearly  20  years 
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in  the  purchaser  and  those  claiming  under  him;  the  heirs  of 
Gen.  St.  Clair  would  be  estopped  from  alleging  that  both  sales 
applied  to  one  tract,  and  that  the  other  remained  unsold. 

If  however,  the  jury  should  find  from  the  evidence  as  to 
locality,  that  the  description  used  in  the  levy  would  not  ap- 
ply to  the  Muchmore  tract,  then  the  title  of  Gen.  St.  Clair 
was  not  divested  at  the  Sheriff's  sale,  but  passed  to  the 
plaintiffs,  and  in  that  event,  we  think  they  would  be  enti- 
tled to  a  verdict,  as  the  defendants  cannot  avail  themselves 
of  the  possession  of  Gray  and  his  daughters,  so  as  to  claim 
under  the  statute. 

The  plaintiffs  also  contend  that  if  Mrs.  Bayard  was  in 
possession,  claiming  adversely  to  St.  Clair  and  O'Hara,  and 
the  defendants  obtained  possession  from  her  tenant  Gray, 
they  are  bound  to  restore  it  without  regard  to  the  question 
of  title. 

If  Gray  was  the  tenant  of  Mrs.  Bayard,  who  claimed  to 
be  the  owner  of  the  tract,  and  the  agents  of  O'Hara  ob- 
tained the  possession  by  collusion,  or  by  the  use  of  any  un- 
fair means,  or  by  threats  or  menaces,  this  position  would  be 
correct,  but  if  the  better  title  was  in  O'Hara,  and  upon 
the  death  of  Mrs.  Bayard,  Gray  or  his  daughters  (after  his 
death)  quietly  surrendered  the  possession  to  those  claiming 
under  O'Hara  without  deception  or  unfair  means  having 
been  used,  we  cannot  conceive  upon  what  principle  the 
tenant  of  the  heirs  of  O'Hara  are  now  bound  to  yield  up 
the  possession  to  a  weaker  title. 

The  most  that  could  be  claimed  for  the  plaintiffs,  and 
that  we  give  them,  is  that  the  possesion  of  Gray  and  his 
daughters  up  to  the  time  when  the  girls  left  in  1829  should 
inure  to  their  benefit,  in  making  out  title  by  the  statute  of 
limitations,  provided  the  claim  of  Mrs.  Bayard  was  ad- 
verse and  hostile. 

To  which' instruction  the  counsel  for  the  plaintiffs  did 


then  and  there  accept,   and  at  their  request  this   bill  la 
sealed. 

JOHN  C.  KNOX,  Prest.  Judge.  |ES] 


ASSIGNMENT  OF  ERRORS. 

1st.  The  Court  erred  in  admitting  in  evidence  the  dec- 
larations of  Mrs.  Bayard,  the  widow  of  Capt  Bayard.  This 
will  be  found  in  the  testimony  of  William  Johnston,  he  says: 
"In  1811,  he  was  on  the  land  with  Mr.  Hamilton;  he  asked 
Mrs.  Bayard  if  she  knew  the  land  had  been  sold.  She 
said  she  hoped  as  General  St  Clair  had  put  her  on,  Gen'l 
O'Hara  would  not  put  her  off  during  her  life." 

Also,  that  part  of  the  testimony  of  Jacob  Ramsey,  in 
which  he  says  :  "Mrs.  Bayard  told  me  frequently  she  had 
it  from  O'Hara  during  her  life,  and  then  it  would  fall  back 
to  him.     This  was  some  time  after  1814." 

2.  The  Court  in  charging  the  jury  "that  without  tra- 
cing the  title  from  the  proprietory  government,  we  may 
safely  assume  that  in  1779,  the  tract  in  dispute  belonged 
to  Gen'l.  St.  Clair." 

3.  The  Courterred  ins  aying  to  the  jury,  "did  Capt.  Bay- 
ard or  his  wife,  afterwards  widow,  or  both  acquire  title  to 
this  tract  by  force  of  the  statute  of  limitations?  but  in  order  to 
enable  them  to  do  so,  there  must  have  been  an  open, 
notorious,  adverse  possession  by  them,  or  either  of  them 
or  those  holding  for  them  or  claiming  under  them  for  21 
years." 

4.  The  Court  erred  in  charging  the  jury  that,  "if  they 
found  that  the  possession  was  not  adverse  for  21  years  (in- 
cluding the  time  the  tenants  were  in  possession)  or  that  the 
boundaries  were  not  designated,  and  they  are  unable  to  locate 
the  actually  improved  or  enclosed  portion  of  the  tract,  this 
point  of  the  plaintiffs'  title  would  fail. 

5.  The   Court  erred  in  charging  the  jury  as  follows : 
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"It  is  for  the  jury  to  say,  whether  it  was  the  Muchmore  or 
"the  Forge  tract  that  was  sold  in  1809.  But  if  they  be- 
"lieve  that  the  imperfect  manner  in  which  the  survey  was 
"made  by  the  Sheriff  arose  from  the  general  and  vague 
"description  given  by  St.  Clair,  and  that  description  would 
"apply  to  either  tract,  thus  leaving  it  doubtful  from  the  rec- 
ord which  tract  was  sold,  and  the  plaintiffs  chose  to  apply 
"the  levy  and  sale  to  the  Muchmore  tract,  afterwards  levied 
"on  and  sold  the  Forge  tract  for  a  much  larger  sum,  the 
''proceeds  of  both  sales  applying  to  the  extinguishment  of 
"judgments  against  Gen'l.  St.  Clair — accompanied  by  un- 
disputed possession  of  nearly  20  years  in  the  purchaser 
"and  those  claiming  under  him.  The  heirs  of  Gen.  St. 
''Clair  would  be  estopped  from  alleging  that  both  sales  ap- 
plied to  one  tract,  and  that  the  other  remains  unsold." 

6.  The  Court  erred  in  charging  as  follows  :  "If  Gray 
was  the  tenant  of  Mrs.  Bayard,  who  claimed  to  be  the  own- 
er of  the  tract,  and  the  agent  of  Gen.  O'Hara  obtained  the 
possession  by  collusion  or  by  the  use  of  unfair  means,  or  by 
threats  or  menaces,  this  position  would  be  correct — but  if 
the  better  title  was  in  O'Hara,  and  upon  the  death  of  Mrs. 
Bayard,  Gray  (and  his  daughters)  after  his  death  quietly 
surrendered  the  possession  to  those  claiming  under  O'Hara 
without  deception  or  unfair  means  being  used,  we  cannot 
conceive  upon  what  principle  the  tenants  of  the  heirs  of 
O'Hara  are  now  bound  to  yield  up  the  possession  to  a 
weaker  title." 


ARGUMENT. 

The  plaintiffs  in  error  contends  that  the  Court  erred  in 
admitting  in  evidence,  the  declarations  of  Mrs.  Bayard,  as 
to  the  character  of  the  possession  of  her  husband;  the  es- 
tate was  cast  by  desent  on  the  heirs  of  Captain  Bayard 
and  the  widow  remaining  in  the  possession  of  the  land  af- 
ter the  death  of  her  husband,  will  not  be  allowed  either  to 


make  title  in  herself,  or  by  any  act  or  declaration  of  her 
own  to  defeat  or  weaken  the  title  of  her  husband,  or  his 
heirs'     In  this  case,  the  adverse  possession  was  commenced 
by  Captain  Bayard  in  1785,  and  continued  till  his  death  in 
1798,  a  period  of  thirteen  years,  and  after  his  death  the 
widow  continued  in  possession  till  she  died  in  1816,  so  that 
in  1811,  a  period  of  more  than  21  years  had  elapsed  from 
the  time  of  the  entry  of  Captain  Bayard — and  in  1811  is 
the  first  time  any  declaration  of  Mrs.  Bayard  was  made  in 
reference  to  the  original  entry.     In  the  case  of  Watson, 
vs.  Gregg,  10  Watts  289,  it  is  held,  that  the  entry  of  one  of 
the  children  of  a  person  dying  seized  of  land  is  the  entry 
and  possession  of  the  other  children,  and  will  inure  to  their 
benefit,  whether  to  prevent   the   running  of  the  statute  of 
limitations,  or  to  gain  a  title  thereby,  and  without  an  une- 
quivocal ouster  of  the  other  heirs,  no  declaration  of  his  un- 
der these  circumstances,  in  reference  to  an  outstanding  bet-1 
ter  title  in  a  stranger,  will  be  received  to  defeat  the  title  of 
the  other  children.     Here  it  is  not  pretended  that  she  tes- 
tified as  to  any  declaration  of  Capt.  Bayard,  as  to  his  entry 
and  the  only  question  is,  whether  the  estate  of  the* heirs 
shall   be  defective  after  it  has  been  perfected  by  operation 
of  the  statute  of  limitations,  by  any  declaration  of  one  who 
is  in  possession  by  virtue  of  the  title  and  possession  of  her 
husband,  as  tenant  in  dower.     She  is  a  trustee  to  make  title 
for  the  heirs  and  her  continuing  the  possession  of  her  hus- 
band will   inure  to  their  benefit.     The  Court  on  this  point 
is  also  referred  to  2d  W.  and  S.  27;  2d  Penn'a  180.  4th  W. 
and  S.  331.     This  case  as  reported  in  9  Barr  252,  did  not 
present  the  question  as  it  is  now  presented.     There  the 
entry  of  Captain  Bayard  was  proved  no  further  back  than 
1795,  the  evidence  now  carries  it  back  to  1785.     The  de- 
cision seems  to  rest  on  the  fact  that  the  declarations  of  the 
widow  were  made  before  the  period  of  21  years  had  elaps- 
ed.    The  evidence  now  shows  clearly  that  the  period  of 
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21  years  elapsed  in  1806,  but  from  the  evidence  in  the  for- 
mer case  at  the  time  she  made  the  declarations  and  attorn- 
ed to  O'Hara,  21  years  had  not  elapsed. 

2.  A  very  important  question  arises  in  this  case,  as  to 
the  fact  whether  or  not,  the  tract  of  land  in  dispute  was 
ever  sold  by  the  Sheriff,  to  Gen.  O'Hara.  The  Court  as- 
sumes that  if  there  was  any  uncertainty  as  to  the  particu- 
lar tract  levied  on  from  a  defective  description  in  the  levy 
and  the  description  would  apply  to  either  tract,  that  the 
plaintiff  might  elect  to  which  of  the  tracts  he  would  apply 
it.  In  this  there  was  clearly  error.  The  tract  of  land  in 
dispute  was  either  the  one  levied  on,  or  not,  and  this  fact 
must  be  determined  from  the  levy  itself,  and  the  doctrine 
of  election  has  nothing  to  do  with  it.  The  circumstances 
referred  to  by  the  Court  might  have  properly  been  left  to 
the  jury,  or  some  evidence  tending  to  fix  the  levy  on  the 
land  in  dispute,  but  the  existence  of  all  the  circumstances 
refered  to,  could  never  be  held  to  allow  the  plaintiffs  in 
the  execution  who  was  the  purchaser  to  make  an  election 
as  to  what  land  of  the  defendant  he  will  apply  it  to.  If  a 
levy  is  so  uncertain  that  it  cannot  identify  the  land,  it  is 
void. 

3.  We  contend  that  Gen.  O'Hara  having  obtained  the 
possession  of  the  land  in  dispute  from  Gray  and  his  chil- 
dren, who  were  the  tenants  of  Mrs.  Bayard,  is  bound  to 
surrender  it,  and  this  without  regard  to  which  is  the  better 
title.  Mr.  Johnston,  the  ag;ent  of  the  O'Hara  estate,  testifies 
that  in  1829  he  obtained  the  possession  from  the  Grays  by 
promising  them  another  house  on  the  Fox  land. 

The  Court  in  their  charge  assumes  that  there  must  be 
fraudulent  collusion  between  the  tenant  and  the  holder  of 
the  adverse  title,  in  order  to  make  him  stand  in  the  same 
to  the  landlord,  that  the  tenant  from  whom  he  had  obtain- 
ed the  possession  stood.  This  principle  is  unsound.  What 
difference  does  it  make  to  the  landlord  whether  his  tenant 
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gave  up  possession  by  collusion  or  not.  It  is  enough  that 
he  went  out  at  the  suggestion  of  another,  and  surrendered 
the  possession  to  him,  which  he  had  obtained  from  his  land- 
lord. The  person  going  in,  whether  by  fair  or  foul  means, 
by  the  consent  of  the  tenant  can  set  up  nothing,  that  the 
tenant  could  not  set  up  against  the  landlord.  The  follow- 
ing cases  are  referred  to  on  these  points.  Stewart,  vs.  Rod- 
erick, 4  W.  and  Serg't,  188.  Rankin,  vs.  Tentroeck,  5, 
Watts,  386.  Cooper,  vs,  Smith,  8  W.  536;  4  W  and  Serg. 
189;  4  S.  and  R.  467;  6,  Barr,  210. 


EVIDENCE. 

Robert  Piper,  sworn. — I  am  acquainted  with  the  land  in 
dispute;  have  known  it  since  1780,  no  person  then  on  it.; 
Richard  Shannon  lived  on  it.  I  was  well  acquainted  with 
Captain  Bayard,  who  lived  there  shortly  after  the  Revolu- 
tionary war.  He  continued  on  it  till  he  died;  don't  remem- 
ber the  year  when  I  was  first  acquainted  with  it,  one  field 
was  cleared,  I  first  knew  it,  before  Bayard  came  here; 
Bayard  raised  a  cabin  house,  and  made  some  improve- 
ments on  it;  no  stock  or  horses  when  I  first  knew  him.  He 
had  a  wife,  no  children.  Shannon  first  there,  several  other 
tenants,  they  appeared  to  be  tenants  of  Gen.  St.  Clair. 
Cannot  say  where  the  General  was  at  that  time  ;  was  some- 
times down  the  river,  sometimes  towards  Philadelphia.  I 
am  80  years  old.  The  tenants  lived  there  under  no  per- 
son, but  would  go  in  and  remain  till  they  would  leave.  — 
The  people  said  it  was  St.  Clair's  land.  It  was  called 
Bayards  place,  and  is  still  called  so. 

Margaret  Brown,  sworn. — I  was  on  the  land  many  a  day 
and  night,  when  Bayard  owned  it.  Captain  Bayard  came 
with  General  St.  Clair,  who  brought  him  to  Ligonier  to  my 
fathers.  This  was  two  or  three  years  before  I  was  marri- 
ed, in  1788.     General  said  to  my  father,  William  I  have 


12 

brought  Bayard  to  this  county,  and  sa3's  he  is  going  to  build; 
I  will  bring  his  wife  in  the  spring;  they  took  their  dinners 
and  left.  Mr.  Bayard  took  boarding  at  Jamison's  in  Lig- 
onier,  when  he  was  building  his  house.  He  had  his  home 
ready  by  the  spring,  and  the  General  brought  Bayard's 
wife  up  in  the  spring.  They  all  came  to  my  father's,  took 
dinner  and  went  to  the  new  house.  Bayard  lived  there 
till  he  died  in  1798,  at  Murry  St.  Clair's.  His  house  had 
burned  down,  and  he  went  to  Murry  St.  Clair's,  he  died 
in  about  4  months  after  he  went  to  Murry  St.  Clair's. 
Bayard  had  another  cabin  on  the  place,  and  after  Bayard's 
death  Mrs.  Bayard  moved  into  the  cabin.  Mr.  and  Mrs. 
Bayard  put  McMurry  into  the  cabin.  Mrs.  Bayard  re- 
mained there  till  a  few  days  before  her  death.  I  was  liv- 
ing in  Laughlinstown  when  she  died.  Capt.  Bayard  clear- 
ed what  land  was  cleared  ;  had  two  fields  he  made  use  of. 
Murry  St.  Clair  wanted  Mrs.  Bayard  to  remain,  but  she 
would  not,  said  she  wanted  to  go  to  her  own  place.  Heard 
Capt.  Bayard  call  it  his  own  place.  Never  heard  any  oth- 
er person  claim  it.  There  was  10  or  15  acres  cleared  by 
Bayard,  beside  what  tenant  cleared.  St.  Clair  lived  on  the 
top  of  the  ridge,  when  Bayard  died.  Gen.  St.  Clair  died 
before  Mrs.  Bayard.  Mrs.  St.  Clair  after  her  husband. 
She  always  claimed  it  as  her  own  place  after  Bayard's 
death. 

Sa??iuel  Robb,  sworn. — Capt.  Bayard  always  claimed  the 
land  in  dispute  ;  don't  know  when  Bayard  came  there;  my 
first  acquaintance  with  him,  was  in  1795  ;  two  or  three 
fields  cleared  when  I  first  knew  it ;  some  meadow  cleared 
and  mowed  ;  2  cabins  on  it  in  1796,  and  a  stable,  Peach 
and  Apple  trees  on  it  at  that  time ;  dont  know  how  much 
was  cleared  when  Bavard  died;  I  was  at  the  raising  of 
Gen.  St.  Clair's  barn,  when  the  hands  retired,  St.  Clair  as- 
ked Bayard  when  he  was  going  to  raise  his  barn.  Bayard 
said,  me  raise  a  barn,  I  am  more  fit  for  the  grave.     Bay- 
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ard  when  he  had  occasion  to  speak  of  the  farm,  he  claim- 
ed it  as  his  own.  Gen.  St.  Clair  came  to  live  in  West- 
moreland, in  1804.  He  blowed  the  furnace  in  1806,  he 
left  the  furnace  in  1809,  and  went  to  the  ridge,  and  he  and 
I  built  a  large  house,  and  he  lived  there  till  he  died.  St. 
Clair  died  in  18 18,  Mrs.  St.  Clair  died  a  few  weeks  after- 
wards. Mrs.  Bayard  had  tenants  on  the  land,  the  first  was 
Mr.  Goodman,  he  rented  from  Mrs.  Bayard;  forget  who 
succeeded  Goodman.  (Here  witness  proves  the  children 
of  St.  Clair.) 

Cross  Ex. — Capt.  Bayard  had  two  children,  both  died 
in  infancy.  The  children  of  Gen.  St.  Clair  all  said  it  be- 
longed to  Bavard.  I  am  Graham's  father-in-law.  I  did 
state  before,  on  a  former  trial,  that  I  did  not  know  any 
thing  except  that  Bayard  was  on  the  land  in  1795.  I  was 
not  asked  as  to  other  things.  Gen.  St.  Clair  married  Capt. 
Bayard's  sister. 

Charles  Martin  sworn. — I  knew  the  land  4  or  5  years 
before  1802.  Bayard  was  there  then,  when  we  moved  on 
there  was  17  acres  cleared,  we  moved  into  a  tenant  house 
that  had  been  occupied  by  Shannon,  my  step  father 
cropped,  under  Mrs.  Bayard  4  or  5  years.  We  then  ren- 
ted from  Mrs.  Bayard  till  1811.  My  step  father  was  Alexan- 
der McMurry.  Thirty  acres  cleared  when  we  left;  6  in 
meadow,  I  knew  the  lines  of  the  farm;  heard  her  always 
call  it  her  own  place ;  we  used  whatever  timber  was  wan- 
ted off  the  farm.  I  heard  her  say  that  McCrackin's  land 
and  Fox's  heirs  came  along  her  line.  My  step  father  left 
the  farm.  I  left  in  1819  ;  2  cabin  houses  on  it,  30  acres 
cleared,  the  last  two  or  three  years  he  paid  $40  rent,  half 
trade,  and  half  money.  No  public  road  till  the  Turnpike 
passed  through.  James  Clenison  came  on  after  McMurry 
and  remained  perhaps  two  years.  The  next  tenant  was 
Thomas  Gray,  don't  know  what  he  paid,  he  cleared  10 
acres. 
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Richard  McCrackin,  sworn. — The  first  tenant  was  Shan- 
■non.  Knew  Capt.  Bayard  at  the  time  his  house  was  burnt, 
he  then  went  to  Murry  St.  Clair's  where  he  died,  and  the 
widow  went  back  to  Bayard's  place.  It  was  always  call- 
ed Bayard's  place.  The  house  was  burnt  a  short  time  be- 
fore Bayard  died.  The  neighbors  joined,  and  raised  a 
house.  A  tenant  lived  there,  while  she  was  away.  She 
continued  on  it  till  she  died.  She  was  a  scholar,  wrote 
her  own  articles,  received  rent,  &c.  Shannon  first  tenant. 
Hener  the  second.  Goodman  the  third.  Fourth  Alex- 
ander McMurry.  Thomas  Gray  was  tenant  when  Mrs. 
Bayard  died;  don't  recollect  when  Mrs.  Bayard  died,  20  or 
30  acres  cleared  when  she  died,  2  houses,  her. own  and  a  ten- 
ant house,  and  cabin.  She  said  it  adjoined  Richard  Mc- 
Crackin,  Fox's  heirs,  and  the  big  survey.  My  fathers  land 
adjoined  land  in  dispute.  The  Fox  land  adjoined  it. — 
Timber  used  for  rails,  tenants  used  it  as  tenants;  a  small 
spring  house  on  it.  I  knew  Gray  to  be  Mrs.  Bayard's  ten- 
ant positively.  Gray  was  on  it  when  Mrs.  Bayard  died 
in  1816.  Gray  put  up  a  public  house  there,  and  kept  tav- 
ern. Gray  lived  there  till  he  died.  It  went  by  the  name 
of  Bayard's  place. 

Cross  Ex. — I  never  heard  it  called  St.  Clair's  land  ;  am 
62  years  old.  I  knew  they  were  her  tenants,  saw  leases 
from  them;  saw  McLymans  and  Goodmans.  Shannon 
was  a  tenant  under  Bayard,  never  saw  Gray's  lease. — 
Thomas  Enos  moved  in  after  Gray, 

Mahlon  Norris,  sworn. — I  knew  the  land  in  1812,  was 
occupied  by  McLyman,  was  a  tenant  of  Mrs.  Bayard. — 
She  was  then  living  on  the  land,  in  a  hewed  log  cabin. — 
He  lived  there  two  years;'-  his  lease  was  for  three  years. 
He  went  to  Ohio  in  1813;  when  he  left  the  widow  rented 
to  Thomas  Gray.  Gray's  lease  had  7  years  to  run;  the 
lease  was  in  writing;  the  widow  wrote  it;  kept  one;  and 
gave  one  to  Gray.     Gray  was  my  Grandfather ;  he  came 
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there  in  1814.  Mrs.  Bayard  died  1st  January,  1816;  Gen. 
St.  Clair  died  afterwards.  I  lived  with  Gray;  went  there 
with  him;  was  present  when  the  article  was  signed;  Capt. 
Eager  was  a  witness  to  it.  I  lived  with  Gray  till  his  death, 
he  died  in  1822;  his  family  continued  to  live  there  till  1828; 
they  left  1st  April,  1829.  A  good  deal  cleared  and  under 
fence,  when  Gray  went  there.  Gray  put  up  a  cabin  barn 
during  the  widow's  lifetime:  after  the  Shannon  house  was 
torn  down  he  moved  to  the  Pike.  Gray  paid  Mrs.  Bay- 
ard rent,  was  to  pay  her  ten  pounds  in  such  things  as  she 
needed.  I  saw  this  paper;  (receipt  read  )  for  rent  of  1814; 
settlement  made  in  1815;  she  died  in  1816;  she  had  been 
taken  to  Gen.  St.  Clair's  house. 

Cross  Ex. — Don't  know  that  any  rent  was  paid  after  her 
death.  Gray  said,  Col.  O'Hara  told  them  he  would  be 
down,  and  make  some  arrangements;  told  him  to  remain  on, 
till  he  would  come  or  send.  He  went  to  Pittsburgh  on  the 
report  that  O'Hara  had  bought  the  land  at  Sheriff's  sale. 
After  Bayard's  death,  the  old  lady  said,  that  St.  Clair  had 
given  it  to  her  for  her  lifetime.  She  claimed  it  to  the  big 
survey,  on  the  north,  south  and  west,  on  the  east  by  Edgar 
and  McCracken.  It  was  used  for  rails  and  firewood,  tim- 
ber for  the  barn  put  on  by  Gray,  it  was  used  and  cared  for 
as  other  land,  by  Bayard's  tenants.  It  was  always  called 
widow  Bayard's  land;  the  tenants  said  they  held  under  her. 

Writ  read — served  22  January,  1848. 

Plaintiff  closed. 

The  defendant  to  maintain  the  issue  on  his  part  gave  in 
evidence. 

1.  Location,  Shadrick  Muchmore,  dated  3d  April,  1769' 
No.  2263.     Prout  the  same. 

Survey  5th  Nov.  1770,  to  Muchmore  for  275  acres. — 
Prout  the  same. 

Record,  No.  131,  April  T.  1774,  Arthur  St.  Clair  vs. 
Timothy  Turnout,  for  300  acres,  July  7,  1779,  judgment. 
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Hab.  Fa.  to  Oct.  T.  1779,  issued  Sept.  12,  1779.  Prout 
said  record. 

Record  of  judgment  113  March  T.  1797,  debt  $14,000. 
O'Hara  vs.  St.  Clair,  entered  May  15,  1797.  Sci.  Fa, 
No.  74,  T.  Sept.  1803.  August  8, 1803,  judgment,  Sci. Fa. 
91,  Sept.  T.  1805,  July  11,  1806.  Judgment  for  $8877,81. 
Vend.  Ex.  from  31  May,  1806.  Stay  of  execution  1st  Mar. 
1807,  Fi.  Fa.  63,  March  1809,  returned,  levied  on  250  acres 
in  Fairfield  Township,  adjoining  Robert  Knox,  and  other 
lands  of  Gen.  St.  Clair,  with  a  furnace  grist  mill,  &c. — 
Vend.  Ex.  24,  June  1809  30lh  June  sold  to  J.  O'Hara  for 
$4000.     Deed  acknowledged. 

Fi  Fa  10,  Sept.  T.  1809,  levied  on  several  tracts  of  land 
as  per  levy  on  writ;  condemned,  Fi.  Fa.  6,  Aug.  T.  1810, 
levied  on  300  acres;  condemned.  Vend.  Ex.  22,  Nov.  T. 
1810,  sold  to  O'Hara  for  $2900,  deed  1810.  Prout  said 
record. 

Survey  George  Eager,  on  warrant  dated  7  Nov.  1785; 
survey  9th  Feb.  1786. 

Assessments  to  Thos.  Gray  for  1818,  100  acres;  1819, 
Gray  for  O'Hara  100  acres;  1820,  same  100  acres;  1822, 
Gray  for  O'Hara  100  acres;  Ligonier  Tp.  Assessment  in 
1823,  24-25-26-28-29-30-31.  Sarah  and  Margaret 
Gray  for  O'Hara,  160  acres,  1832,  33,  34,  35.  O'Hara's 
heirs  175  acres.     Prout  said  assessments. 

William  Johnston,  sworn. — I  knew  the  land  in  1811,  was 
there  with  Mr.  Hamilton ;  he  asked  Mrs.  Bayard  if  she 
knew  the  land  had  been  sold.  She  said,  she  hoped  as  Gen, 
St.  Clair  had  put  her  on.  Gen.  O'Hara  would  not  put  her 
off  during  her  life.  Knew  the  old  lady  to  be  there  2  or 
3  years,  afterwards  she  knew  Hamilton  ,  he  supposed  O'- 
Hara would  not  turn  her  off.  O'Hara  had  given  her  or- 
ders to  look  after  it.  The  Grays  were  on  in  1817;  my  wife 
was  with  me,  got  wet,  had  to  swim  coal  pit  run,  asked  Gray 
whose  land  it  was;  said  they  were  living  under  O'Hara.— 
They  had  rented  one  year  after  Mrs.  Bayard's  death  from 
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Robb,  and  next  year  from  O'Hara;  Mrs.  Robb  was  daugh- 
ter of  St.  Clair;  paid  rent  for  O'Hara's  heirs  in  1817;  said 
he  had  rented  from  O'Hara;  said  he  had  communicated 
through  Hopkins,  who  had  been  agent.  Grey's  daughters 
remained  on  the  land^after  his  death,  till  1829,  in  the  spring. 
They  said  they  had  paid  the  taxes  for  O'Hara;  that  their 
father  had  been  at  Pittsburgh  and  made  an  arrangement 
with  O'Hara,  and  they  lived  on  under  him.  In  December, 
1828, 1  became  the  agent  of  O'Hara's  Estate  through  Den- 
ny, the  Executor.  I  went  to  see  who  would  lease  and  who 
not;  the  girls  said  they  would  pay  taxes,  but  could'nt  pay 
rent;  I  rented  to  Thomas  Enos;  the  Grays  went  on  Fox's 
land;  Enos  built  a  house,  square  log;  Shale  lived  in  it;  it  is 
still  standing.  Enos  left,  I  rented  to  Isaac  Enos,  remained 
3  years;  about  at  the  time  of  Mrs.  Bayard's  death,  30  acres 
cleared;  50  to  100  cleared;  I  run  the  lines  three  times,  sur- 
veyed the  Much  more  tract,  no  improvement  between  this 
and  the  Eager  tract;  about  the  time  of  St.  Clair's  death 
Mrs.  Robb  and  Mrs.  Jarvis  were  living;  Dr.  Baldridge  lived 
in  Youngstown,  Mrs.  Robb  lived  in  the  house;  Murry  St. 
Clair  lived  near  Laughlinstown. 

Cross-examined. — I  understood   Hopkins  was  agent  for 
O'Hara:   I  came  to  this  country  in  1809;  came  to  Aurora 
office  in  1809.    In  1811,  some  of  them  told  me  that  O'Hara 
had  bought  it  at  Sheriff's  sale.  Gen.  St.  Clair  lived  on  the 
Ridge  then;   Gray  told  me  he  was  there  under  O'Hara;  I 
told  them  I  would  lease  them  a  vacant  house  on.  the  Ridge. 
To  the   admission  of  that  part  of  the  evidence  of  Mr. 
Johnson,  in  relation  to  the  conversation  with  Mrs.  Bayard} 
the  counsel   for  the  plaintiff  excepted.     The   C  ourt  ad- 
mitted the  evidence,  and  the  counsel  of  plaintiff  excepted. 
Samuel  L.  Carpenter  sworn. — Know  the  land  in  dispute* 
Surveyed  it  in  1830.     Made    the   survey  for  Mr.    Denny. 
This  is  a  correct;  plot  of  Muckmore  survey.      It  adjoins 
the  big  survey  and   M'Cracken's.  line.     I  never  surveyed 
the  Edgar  tract.     The  large  tract  does  not  touch  the  Ed- 
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gar  tract;  some   places  about  a  rod  or  rod  and   a  half  off. 
Keltz  took  the  land  between  in  1823. 

Samuel  Keltz  sworn.— Thomas  Gray  lived  on  the  land 
in  dispute.  When  he  moved  Mrs.  Bayard  lived  on  it,  and 
he  paid  the  rent  to  her  as  long  as  she  lived.  After  her 
death  he  went  to  Pittsburgh  to  see  Gen.  O'Hara.  Had  a 
recommendation  from  Ramsey.  O'Hara  said  he  might 
stay  on  as  long  as  he  pleased.  Gray  told  me  he  paid  the 
rent  to  O'Hara's  heirs.  Gray's  ^daughters  remained  on  it 
after  his  death. 

Admitted.— That  O'Hara  died  in  1819. 

Deposition  of  Mr.  Seaton  read.      Prout  the  same. 

Sarah  Kinney,  sworn. — I  knew  the  Muchmore  tract; 
my  father,  Thomas  Gray,  lived  on  it.  We  moved  in  two 
years  after  the  war.  my  father  rented  from  Mrs.  Bayard; 
Mrs.  Bayard  lived  on  the  land .  Mrs.  Bayard  lived  four  years 
after  we  came  on.  We  were  living  there  when  she  died, 
but  Mrs.  Robb  had  taken  her  up  some  time  before  her 
death.  Mrs.  Bayard  told  me  frequently  she  had  it  from 
O'Hara  during  her  life,  and  then  it  would  fall  back  to  him. 
She  said  she  had  written  to  O'Hara  stating  her  hardships 
that  she  had  hard  work  to  get  on;  was  very  needy. 
O'Hara  told  her  to  stay  during  her  life.  After  Mrs.  Bay- 
ard's death  my  father  remained  under  O'Hara.  My  father 
went  to  Pittsburgh  to  see  O'Hara  about  staying  on  the 
place.  He  paid  rent  to  O'Hara,  and  the  taxes.  My  sister 
and  myself  remained  on  the  place  four  years  after  father's 
death.  Denny  was  my  landlord;  was  one  of  the  executors. 
Denny  told  me  to  remain  on  the  place.  Mrs.  Bayard  was 
poor;  got  her  living  off  the  place.  Gen.  St.  Clair  was  liv- 
ing at  the  death  of  Mrs.  Bayard  never  heard  St.  Clair 
claim  it.  Nobody  claimed  the  land  but  Mrs.  Bayard, 
then  O'Hara,  and  then  Denny.  Mr.  Johnston  spoke  to  us 
to  go  away;  we  went  up  to  a  place  he  had  the  care  of. 

To  the  admission  of  that  part  of  the  evidence  of  Mrs. 
Kinney  in  relation  to  the  conversation  with  Mrs.  Bayard, 
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plaintiffs  counsel  objected.  The  Court  admitted  the  evi- 
dence, and  exception  by  plaintiff.     Defendant  closed. 

FOR  PLAINTIFF. 
Fi.  Fa.  No.  30,  March  1810,  levied  on  50  acres  of  land 
in  Donegal  township,  adjoining  Marker  and  others.  In- 
quisition and  condemnation.  Vend.  Ex.  57,  May  T.  1810. 
Sold  to  O'Harra  for  $110.  Fi.  Fa.  No.  6,  August  T.  1810, 
levied  on  300  acres  of  land,  partly  in  Ligonier  and  Fair- 
field townships,  adjoining  Fox's  big  survey,  Eager  and  Loy- 
alhanna    creek.      Vend.    Ex.    22d    Nov.    1810.     Sold   to 

0  Harra  for  $2900.     Prout  said  record. 

Lease — J.  H.  Hopkins  to  Mrs.  Gray  dated  22d  April, 
1816;  rent  $32  and  taxes.     Prout  same. 

Resolution  of  General  Assembly  of  Pennsylvania,  dated 
Sept.  24th  1793.  Survey  on  same  for  6296  acres.  Prout 
same. 

Alexander  Johnston  sworn. — I  was  Sheriff  of  West- 
moreland County  in  1809  and  1810.  In  1808  a  Fi.  Fa. 
was  put  into  my  hands  to  levy  on  St.  Clair's  land.  I  told 
my  deputy,  Cad.  Evans,  to  levy  on  it.  He  returned  he 
had  levied  on  five  tracts;  at  the  following   term,  Murray 

St.  Clair  proved  their  was  ,  and  by  consent  the  levy 

was  set  aside,  and  alias  issued;  I  had  instrnctions  to  levy 
on  the  furnace  land;  it  was  condemned,  and  sold  to 
O'Hara.  Another  Fi.  Fa.  issued,  with  the  request  to 
go  on  make  a  levy;  I  found  St.  Clair  at  home;  I  told  him 
to  give  me  a  levy  on  all  his  land.  He  looked  up  and  said, 
All  my  lands:  after  some  moments  he  said,  you  shall  have 
it.  He  went  to  an  old  chest  and  brought  out  a  number  of 
papers:  gave  me  a  levy  on  4  tracts  of  land,  and  said  these 
are  all  the  lands  I  own  or  claim  in  Westmoreland  county; 

1  asked  him  no  questions.  These  tracts  were  sold  to 
O'Harra.  Afterwards  Mr.  Forward  and  Cad.  Evans 
told  me  St.  Clair  had  not  given  in  the  Forge  tract;  that 
when  he  sold  to  Morris  he  had  reserved   300  acres  on  the 
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dreek.  He  said  that  Evans  told  him  that  the  Much  more 
tract  did  adjoin  Eager,  and  that  the  forge  tract  did  not; 
and  therefore  the  forge  tract  was  not  sold.  He  got  out  an 
execution  and  put  it  in  my  hands,  and  I  levied  on  the  forge 
land,  and  it  was  sold  to  O'Hara,  in  the  same  way  the  50 
acres  was  sold,  Elk  Lick  place  and  Forge  too.  No  im- 
provement in  the  forge  tract  but  mill  race,  where  old  Shale 
lives. 

Gross  Ex. — The  forge  tract  was  levied  on  in  the  l^st 
batch.  The  Loyalhanna  creek  was  the  line  between  Don- 
egal and  Fairfield.  The  big  survey  was  divided  in  1803- 
into  26  parts,  by  Ross. 

Samuel  Robb  sworn. — There  was  a  Frederick  Rohrer 
tract  where  Sam  Knox  now  lives.  There  was  no  im- 
provement on  the  tract  in  1809.  There  was  a  rich  hollow 
tract  in  1809.  There  was  buildings  on  the  Hermitage 
furnace  in  1809.  I  had  a  deed  from  Gen.  St.  Clair  for  the 
50  acre  tract.  It  was  made  in  1807;  I  cleared  29  or  30 
acres,  and  built  a  cabin.  I'  was  present  when  the  four, 
tracts  were  sold.  Mrs.  Bayard  claimed  the  land  as  her 
husband's  property. 

Mahlon  Norris. — It  was  while  Gray  lived  there   Mrs. 

Bayard  told  me  she  had  but  a  life  estate. 

Plaintiff  rests. 

Defendant  again. — Record  No.  10,  Feb.  T.  1846;  same 
plaintiffs;  tried  1st  June,  1848,  verdict  for  defendant. 

To  the  admission  of  the  record  plaintiff  objected;  objec- 
tion overruled  and  exception. 

Robert  Piper  sworn. — I  was  acquainted  with  the  Much- 
more  tract,  it  was  supposed  Eager's  joined  it. 

John  M'Farland  sworn. — 1  am  acquainted  with  the  land 
30  years;  generally  understood  to  join  Eager.  Knew  the 
rich  hollow  tract  in  1809;  a  small  field  cleared,  4  or  5 
acres.  It  was  partly  Mrs.  Jarvis'  and  Gen.  St.  Glair's  8 
years,  and  it  adjoins  Jarvis  improvement. 

Defendant  closes. 
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